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Q u e s t i o n  of small  b u s i n e s s '  r e s p o n s i b i l i t y  
( f i n a n c i a l  c a p a c i t y )  m u s t  be  r e f e r r e d  t o  Small  
B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  c o n s i d e r a -  
t i o n  of i s s u i n g  c e r t i f i c a t e  of Competency. 
S i n c e  t h i s  was n o t  d o n e ,  w e  recommend r e f e r r a l  
t o  SBA. 

Food h Drug R e s e a r c h  Laborator ies ,  I n c .  ( F D R L ) ,  a small  
b u s i n e s s ,  p ro tes t s  t h e  Depar tmen t  o f  H e a l t h  and Human 
S e r v i c e s ,  N a t i o n a l  I n s t i t u t e s  of H e a l t h  ( N I H ) ,  award of a 
c o n t r a c t ,  No. NIH-NIAMDD-81-2, to I n t e r n a t i o n a l  R e s e a r c h  and 
Development  C o r p o r a t i o n  ( I n t e r n a t i o n a l ) .  The c o n t r a c t  is 
for e x p e r i m e n t a l  r e s e a r c h  e n t a i l i n g  t h e  t o x i c o l o g i c  
e v a l u a t i o n ,  i n  a n i m a l s ,  of i r o n  c h e l a t i n g  compounds. N I H  
a n t i c i p a t e s  t h a t  t h e  work i n v o l v e d  w i l l  encompass  a 3-year  
i n c r e m e n t a l l y  funded  period. I n  a d d i t i o n ,  NIH b e l i e v e s  t h a t  
t w o  o r  t k r e e  compounds per y e a r  w i l l  be e v a l u a t e d  by t h e  
c o n t r a c t o r .  The c o n t r a c t  was awarded o n  May 1 7 ,  1982 ,  w i t h  
a n  e f f e c t i v e  d a t e  of Jclne 1, 1982. 

FDRL a l l e g e s  t h a t  i ts  proposal was t h e  lowest cost 
proposal i n  t h e  c o m p e t i t i v e  r a n g e ;  b u t ,  i t  d i d  n o t  r e c e i v e  
a n  award  because NIH made a d e t e r m i n a t i o n  t h a t  FDRL was non- 
r e s p o n s i b l e .  However,  FDRL a r g u e s  t h a t  N I H  f a i l e d  to  s u b m i t  
t h i s  d e t e r m i n a t i o n  t o  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  
(SBA) fo r  a c e r t i f i c a t e  of competency  ( C O C )  d e t e r m i n a t i o n .  
FDRL requests  t h a t  s i n c e  i t  was d e n i e d  i t s  r i g h t  to  demon- 
s t r a t e  to  t h e  SEA t h a t  FDRL was ,competent  t o  p e r f o r m ,  t h e  
c o n t r a c t  should.  be t e r m i n a t e d  and a new c o n t r a c t  awarded to 
FDRL . 

Based o n  t h e  f o l l o w i n g ,  w e  s u s t a i n  t h e  protest .  

N I H  a d m i t s  t h a t  i t  d i d  make a p r o c e d u r a l  e r ro r  i n  t h a t  
i t  d i d  n o t  s u b n i t  t h i s  matter to  t h e  SBA for  a COC a t  t h e  
t i m e  FDRL w a s  d e t e r m i n e d  to  be n o n r e s p o n s i b l e .  However, i t  
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is NIH's p o s i t i o n  t h a t  it remed ied  t h i s  error  b e c a u s e  o n  
J u n e  15, 1982 ,  a s  a r e s u l t  of FDRL's May 2 7 ,  1982 ,  p ro tes t  
to N I H ,  i t  wrote t o  t h e  SBA a d v i s i n g  t h e  SBA o f  t h e  pro- 
c e d u r a l  error and t h e  e v e n t s  l e a d i n g  up t o  its r e c o g n i t i o n  
of t h e  error.  F u r t h e r m o r e ,  i n  i t s  l e t t e r ,  N I H  summarized 
t h e  bas i s  f o r  f i n d i n g  FDRL n o n r e s p o n s i b l e  and  a r g u e d  t h a t  
t h e  i s s u a n c e  o f  a COC w o u l d  n o t  be  i n  t h e  b e s t  i n t e r e s t  of 
t h e  Government .  The o n l y  a t t a c h m e n t  to t h e  l e t t e r  was a 
c h r o n o l o g y  of e v e n t s .  N I H  a l so  c o n t e n d s  t na t  t h e  SBA is 
o n l y  allowed 1 5  d a y s  to  make a COC d e t e r m i n a t i o n .  

I t  is t h e  S B A ' s  p o s i t i o n  t h a t  N I H ' s  J u n e  1 5 ,  1982,  
l e t t e r  d i d  n o t  r e c t i f y  N I H ' s  f a i l u r e  to  i n i t i a l l y  r e f e r  t h i s  
matter to  t h e  SBA s i n c e  i t  d i d  n o t  c o n s t i t u t e  a n  a d e q u a t e  
COC r e f e r r a l .  SBA a r g u e s  t h a t  a COC r e f e r r a l  mus t  " p r o v i d e  
t h e  SBA w i t h  s u f f i c i e n t  copies  o f  a l l  p e r t i n e n t  t e c h n i c a l  
and  f i n a n c i a l  i n f o r m a t i o n  w i t h  respect to  t h e  small  b u s i n e s s  
c o n c e r n . "  4 1  C.F.R. § 1-1.708-2(b)  ( 1 9 8 2 ) .  The SBA a lso 
s u b m i t s ,  and  w e  a g r e e ,  t h a t  t h e  15-day p e r i o d  r e f e r r e d  t o  by  
NIH p e r t a i n s  t o  a p r e a w a r d  s i t u a t i o n  and is n o t  a p p l i c a b l e  
t o  t h e  FDRL postaward s i t u a t i o n .  The S B A ,  i n  i t s  s u b m i s s i o n  
to  o u r  O f f i c e ,  a d v i s e s  t h a t ,  i n  t h i s  c i r c u m s t a n c e ,  i t  is  
w i l l i n g  to  c o n d u c t  a COC s u r v e y  upon proper and a d e q u a t e  
n o t i f i c a t i o n .  . 

The q u e s t i o n  o f  FDRL ' s  r e s p o n s i b i l i t y  was n o t  r e f e r r e d  
t o  t h e  SBA fo r  t h e  p o s s i b l e  i s s u a n c e  o f  a COC d u e  t o  a n  
o v e r s i g h t  by t h e  c o n t r a c t i n g  agency .  The Small B u s i n e s s  
A c t ,  a s  amended, p r o v i d e s  t h a t  a small  b u s i n e s s  may n o t  b e  
precluded f rom a n  award o n  t h e  basis o f  n o n r e s p o n s i b i l i t y  
w i t h o u t  r e f e r r a l  o f  t h e  matter to  t h e  SBA f o r  f i n a l  d i s p o s i -  
t i o n  u n d e r  COC p r o c e d u r e s .  See t h e  Small B u s i n e s s  A c t ,  1 5  
U.S.C. s 6 3 7 ( b ) ( 7 )  ( 1 9 7 6 1 ,  a s  amended b y  s e c t i o n  501  of 
Pub. L. N o .  95-89, 8 1  S t a t .  557,  e f f e c t i v e  Augus t  4 ,  1977,  
and i m p l e m e n t i n g  r e g u l a t i o n s ,  1 3  C.F.R. s 125.5  ( 1 9 8 2 ) .  The 
l a n g u a g e  and l e g i s l a t i v e  h i s t o r y  of t h e  a c t ,  S B A ' s  imple- 
m e n t i n g  r e g u l a t i o n s ,  and the F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  
(FPR) p r o v i d e  no  e x c e p t i o n s  t 6  t h i s  r e f e r r a l  p r o c e d u r e .  See 
I n t e r n a t i o n a l  B u s i n e s s  I_ I n v e s t m e n t s ,  B-206474, May 27,  1 9 8 2 ,  
82-1 C P D  500;  E n v i r o n m e n t a l  G r o w t h  Chambers ,  B-201333,  

- 

O c t o b e r  8 ,  198TI, 81-2 ~ P D 2 8 6 .  

The f a c t  t h a t  N I H  s e n t  a l e t t e r  t o  t h e  SBA does n o t  
a l t e r  t h i s  r e s u l t  s i n c e  w e  d o  n o t  v i e w  N I H ' s  l e t t e r  a s  a COC 
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referral .  The l e t t e r  d i d  n o t  i n c l u d e  any  m e n t i o n  of 
r e q u e s t i n g  a COC s u r v e y .  R a t h e r ,  t h e  l e t t e r  was merely a 
c h r o n o l o g y  o f  e v e n t s  and  a n  a r g u m e n t ,  b a s e d  on t h e  
c h r o n o l o g y ,  why a COC would n o t  be i n  t h e  bes t  i n t e r e s t  of 
t h e  Government.  A more accurate  i n t e r p r e t a t i o n  o f  t h e  
l e t t e r  is  N I H ' s  apology f o r  n o t  f o l l o w i n g  SBA's COC pro- 
c e d u r e s  accompan ied  by a n  a rgumen t  why N I H  b e l i e v e d  no 
f u r t h e r  a c t i o n  s h o u l d  b e  t a k e n  i n  t h i s  c i r c u m s t a n c e .  

By l e t t e r  o f  today t o  t h e  Secre ta ry  of H e a l t h  and  Human 
S e r v i c e s ,  w e  a r e  recommending t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
r e f e r  t h i s  mat te r  t o  t h e  SBA. I f  t h e  S B A  i s s u e s  a COC, t h e n  
t h e  c u r r e n t  c o n t r a c t  s h o u l d  be t e r m i n a t e d  f o r  t h e  c o n v e n i -  
e n c e  o f  t h e  Government  and  award made t o  FDRL a t  i t s  pro- 
posed prices f o r  t h e  r e m a i n i n g  p o r t i o n  of t h e  t e r m i n a t e d  
c o n t r a c t .  See fIub T e s t i n g  L a b o r a t o r i e s ,  3-199368, Sep- 
t ember  18 ,  1980; 80-2 CPD 2 0 4 ;  ifub T e s t i n g  Laboratories--  
C l a i m  f o r  Cos ts ,  8-199368.3,  J u n e  1 8 ,  1982,  82-1 CPD 602.  
I f  a COC is n c c  i s s u e d ,  no  f u r t h e r  a c t i o n  is r e w i r e d .  See 

--- 

Ange l0  FQarehouses  C o . ,  B-196780, Elarch 28,  1980 ,  80 -1  C P T  - 
228. 

S i n c e  o u r  d e c i s i o n  c o n t a i n s  a recommendat ion  f o r  
c o r r e c t i v e  a c t i o n ,  w e  have f u r n i s h e d  copies to  t h e  
c o n g r e s s i o n a l  cmrnittees r e f e r e n c e d  i n  s e c t i o n  236 of t h e  
L e g i s l a t i v e  X e o r g a n i z a t i o n  A c t  of 1970 ,  31 U . S . C .  S 720 
( f o r m e r l y  3 1  U.S.C. § 1 1 7 6  (1976)), which  r e q u i r e s  t h e  
s u b m i s s i o n  of w r i t t e n  s t a t e m e n t s  by t h e  a g e n c y  t o  t h o s e  
committees c o n c e r n i n g  t h e  a c t i o n  t a k e n  w i t h  respect to  o u r  
recommendat ion .  

The protes t  is  s u s t a i n e d .  

Y& fJf3wJ-u & Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  




